Sponsored Research Agreement (01/2012)

SPONSORED RESEARCH AGREEMENT
This Sponsored Research Agreement (the "Agreement") is entered into and effective as of 







 (the "Effective Date") by and between Tohoku University having its principal office at 2-1-1 Katahira, Aoba-ku, Sendai, Miyagi 980-8577 Japan (hereinafter referred to as "TU") and 






(Company)




   having its principal office at 








(address)








    (hereinafter referred to as "COMPANY").

WHEREAS, TU and COMPANY desire to conduct a certain research program for the mutual benefit of the parties,

NOW THEREFORE, in consideration of the terms and conditions contained herein, theparties agree as follows:

Article
1

(Definitions)

In this Agreement, the following terms or expressions shall have the following respective meanings:

(1) "Sponsored Research" means research to be conducted by TU and to be sponsored by COMPANY in accordance with this Agreement.
(2) "Research Result" means any technical result which is obtained from the performance of the Sponsored Research and conforms with the objective and area of the research program specified in Exhibit A which is attached to and made a part of this Agreement (hereinafter called the "Research Program").
(3) "Intellectual Property" means (i) inventions, devices, design, marks, circuit layouts and new varieties of plants (ii) patent rights, utility model rights, design rights, trademark rights, circuit layout rights, plant breeders' rights, and rights to obtain registration in any country for establishment of any patent rights, utility model rights, design rights, trademark rights and circuit layout rights, and rights to obtain plant variety registrations, and (iii) copyrights for computer programs and databases, and (iv) technical information of a proprietary nature which will be kept confidential (hereinafter called "Know-how").
(4) The term "application and maintenance procedures" means any and all procedures necessary to file, prosecute, defend, establish and maintain the Intellectual Property and the term "expenses for the application and maintenance procedures" means all costs and expenses to be required for carrying out the application and maintenance procedures of the Intellectual Property (including but not limited to attorney's fees, patent attorney's fees, fees payable to the Patent Office in any country and necessary translation fees).
(5) "Designated TLO" means Tohoku Techno Arch Co., Ltd. having its registered office at No. 468 Aoba, Aza, Aoba-ku, Sendai-shi, Miyagi 980-8579 Japan or any other Technology Licensing Organization to be designated by TU.

Article
2

(Implementation of Sponsored Research, Research Period, and Completion and Discontinuance of Sponsored Research)

2.1 The parties hereto shall carry out the Sponsored Research in accordance with the Research Program.

2.2 The period of the Sponsored Research shall be the "research period" as specified in Section 4 of the Research Program.
2.3 If there arise any contingency including acts of God or any other causes beyond the reasonable control of the parties, or any delay in the Sponsored Research caused by unavoidable circumstances, the Sponsored Research may be discontinued or the research period may be extended or shortened by discussion between the parties.  In such case, neither party shall be liable for any result of the discontinuation of the Sponsored Research or the extension or shortening of the research period. 
2.4 The Sponsored Research shall be deemed to have been completed when the research period expires or when the parties agree that the Sponsored Research has been achieved.

Article
3

(Preparation of Report)

Within          days after the completion or discontinuance of the Sponsored Research, TU shall submit a report on the Research Result to COMPANY.

Article
4

(Research Staff Members)

4.1 TU has appointed its employee(s) named in Section 6 of the Research Program as a research staff member who participates in the Sponsored Research.
4.2 TU may, with the prior written consent of COMPANY, appoint additional research staff members from its employees who participate in the Sponsored Research.

Article
5

(Research Collaborator)

5.1 TU may, with the prior written consent of COMPANY, appoint any person other than its research staff member as a research collaborator who participates in the Sponsored Research.
5.2 TU shall ensure that its research collaborator who participates in the Sponsored Research shall comply with the terms and conditions of this Agreement.

Article
6

(Mission of TU; No Guarantee of Research Result)

COMPANY acknowledges that the primary mission of TU is education and the advancement of knowledge; and, consequently, the Sponsored Research will be performed in a manner best suited to carry out that mission.  Specifically, TU’s researcher will determine the manner of performance in the Sponsored Research and TU does not represent or warrant that the Sponsored Research will be successful in any way or that any specific results will be obtained.

Article
7

(Similar Research)

Nothing in this Agreement shall be construed to limit the freedom of TU or its research staff members who participate in the Sponsored Research under this Agreement from engaging in similar research made under other grants, contracts, or research agreements with parties other than COMPANY.

Article
8

(Pre-Existing Rights)

It is acknowledged and understood by the parties hereto that any and all intellectual property rights and research materials, which are in the possession of TU and COMPANY respectively prior to the conclusion of this Agreement, are independent property of the respective parties and in no way affected by this Agreement.

Article
9

(Research Expenses)

9.1 COMPANY shall bear the direct costs and indirect costs respectively specified in (i) and (ii) of Section 7 of the Research Program (hereinafter collectively called the "Research Expenses").
9.2 COMPANY shall pay the Research Expenses in accordance with the applicable invoice issued by TU by the due date of payment prescribed in the said invoice.  All bank fees required for and taxes to be imposed on the payment of the Research Expenses shall be borne by COMPANY, and these amounts shall not be deducted by COMPANY from the invoiced amount of the Research Expenses.
9.3 If COMPANY fails to pay the Research Expenses by the due date of payment, COMPANY shall be obligated to pay late charges calculated at the rate of five percent (5%) per annum in accordance with the number of days from the day following the due date for payment to the day on which the payment is actually made.
9.4 TU shall be responsible for carrying out accounting of the Research Expenses.  COMPANY may inspect accounting records and documents kept by TU with respect to the Research Expenses during the term of this Agreement and for three (3) years following any termination of this Agreement.
9.5 Upon completion or discontinuation of the Sponsored Research, all the unused balance of the direct costs, if any, may be refunded to COMPANY by TU, at the request of COMPANY.  With respect to the indirect costs, TU shall not be obligated to refund the same to COMPANY.
9.6 If a shortage of the Research Expenses will be expected as a result of an extension of the research period, the parties hereto shall discuss and determine whether COMPANY pays an amount covering the shortage to TU.

Article
10

(Provision of Facilities and Equipment)

10.1 Any and all equipment purchased by the Research Expenses shall belong to TU.
10.2 COMPANY shall provide to TU free of charge, and TU shall accept from COMPANY, the equipment owned by COMPANY as specified in Section 8 of the Research Program.  Any and all expenses required for carrying-in and installation of the said equipment shall be borne by COMPANY.
10.3 Upon completion or discontinuation of the Sponsored Research, TU shall return the equipment accepted from COMPANY in accordance with the Article 10.2.  Any and all expenses required for carrying-out and removal of the said equipment shall be borne by COMPANY. 

Article
11

(Ownership of Intellectual Property)

TU shall independently own the Intellectual Property created as the Research Result.

Article
12

(Notification of Intellectual Property)
12.1 TU shall promptly notify COMPANY if it has created any protectable Intellectual Property as the Research Result.
12.2 TU may independently file an application for the Intellectual Property.

Article
13

(First Option for Negotiation)
13.1 If TU has filed an application for the Independent Intellectual Property of TU pursuant to Article 12, COMPANY shall have a first option to negotiate with TU to acquire an exclusive or a nonexclusive license, with or without the right to sub-license, for the Intellectual Property of TU, provided that the license granted to COMPANY shall bear a royalty in any case.
13.2 A period for such a first option shall be six (6) months from the day following the filing date of the application for the Intellectual Property of TU (hereinafter called the "Option Period").
13.3 During the Option Period, TU shall not assign, or grant a license for, the Intellectual Property of TU to any third party.
13.4 If COMPANY cannot enter into an agreement to obtain a license from TU within the Option Period, COMPANY may, with the consent of TU, extend the initial one-year period of the Option Period.
13.5 The first option granted to COMPANY shall become invalid when the Option Period expires or when COMPANY decides not to exercise the option.
13.6 Any and all expenses for the application and maintenance procedures of the Intellectual Property of TU required in any country in which COMPANY desires to obtain a license for the Independent Intellectual Property of TU shall be borne by COMPANY.
13.7 If COMPANY selects to exercise the first option, it shall notify TU in writing of countries in which COMPANY desires to obtain a license for the Intellectual Property of TU at a sufficiently early time to allow TU to satisfy the patent law requirements of those countries.  In such case, any and all expenses for the application and maintenance procedures of the Intellectual Property of TU required in those countries shall be borne by COMPANY even if a license agreement has not yet been entered into by TU and COMPANY.  TU shall not be obligated to refund the expenses for the application and maintenance procedures already paid by COMPANY regardless of whether or not a license agreement is entered into by TU and COMPANY.

Article
14

(Right of the Japanese Government)

COMPANY acknowledges that the Japanese government has the right set forth in the Industrial Technology Enhancement Act of Japan in connection with any intellectual property which is created, partially or wholly, by using funds from the Japanese government.

Article
15

(Confidentiality Obligation for Know-how)

15.1 When any Know-how to be kept confidential is acquired as the Research Result, the parties hereto shall, upon mutual consultation, identify the said Know-how in writing and specify a period of confidentiality and keep the same in confidence.
15.2 The confidentiality obligation imposed on the parties under Article 15.1 above shall continue for two (2) years from the day following the date of completion or discontinuation of the Sponsored Research, provided, however, that the parties may, upon mutual consultation, extend or shorten the confidentiality period.

Article
16

(Provision of Information)

16.1 COMPANY shall disclose or provide without charge to TU any information, documents or research materials necessary to carry out the Sponsored Research, provided, however, that COMPANY shall not be obligated to disclose or provide any information, documents or research materials for which COMPANY has a confidentiality obligation pursuant to an agreement with any other entity, or for which COMPANY shall have to impose on TU a confidentiality obligation.
16.2 After the completion or discontinuance of the Sponsored Research, TU shall, at the request of COMPANY, return all documents and research materials provided by COMPANY.

Article
17

(Confidential Information)

17.1 If any technical information which is of a confidential nature and necessary to carry out the Sponsored Research is disclosed or provided in writing by either party to the other party, it shall be expressly indicated as confidential at the time of disclosure or provision, and, if such technical information is disclosed orally, it shall be identified as confidential at the time of disclosure and confirmed in writing within thirty (30) days from the date of the disclosure.
17.2 Neither party shall disclose, provide or leak any technical information disclosed or provided by the other party pursuant to the Article 17.1 (hereinafter called the "Confidential Information") to any third party other than its Researcher and a limited staff of officers or employees who need to know the Confidential Information (hereinafter called the "person involved in the Sponsored Research") in carrying out the Sponsored Research.  Either party shall ensure that the person involved in the Sponsored Research shall keep the Confidential Information disclosed hereunder in confidence even after the person involved in the Sponsored Research has left their job at the party.
17.3 Neither party shall, without the prior written consent of the other party, use the Confidential Information for any purpose other than the Sponsored Research.
17.4 The obligation under Article 17.2 shall not apply to any information which falls under any of the following:

(i) information which was already in the possession of the receiving party at the time of disclosure or provision thereof;
(ii) information which was public knowledge at the time of disclosure or provision thereof;
(iii) information which became public knowledge through no fault of the receiving party after the disclosure or provision thereof;
(iv) information which was lawfully obtained by the receiving party without obligation of confidentiality from a third party who was duly authorized to disclose said information;
(v) information which was independently developed or acquired by the receiving party without depending on the Confidential Information disclosed by the other party; or
(vi) information of which the disclosure or provision is approved in advance by the other party in writing.

17.5 The provisions set forth in Articles 17.2 and 17.3 shall not apply to the following acts:

(i) An act of either party disclosing the Confidential Information in compliance with an order of a court of competent jurisdiction or pursuant to any requirement of any governmental agency; and
(ii) An act of any Researcher utilizing any Confidential Information, which remains in the memory of the Researcher as knowledge or experience obtained during the performance of the Sponsored Research, for any improvement research of the Sponsored Research or for any other research, and an act of the Researcher publishing a research result thereof.

17.6 The obligations imposed on the parties hereto under Articles 17.2 and 17.3 shall continue for two (2) years from the day following the date of completion or discontinuation of the Sponsored Research.  Provided, however, that the parties may, upon mutual consultation, extend or shorten such a period.

Article
18

(Publication of Research Result)

18.1 In light of the social mission of academia, TU, COMPANY and any former Researcher of either TU or COMPANY may, in accordance with the provisions of this Article, disclose, announce or publish the Research Result of the Sponsored Research (the "Publication of Research Result").
18.2 Either party which desires the Publication of Research Result (the "publishing party") shall notify the other party in writing of the contents of such publication no later than sixty (60) days prior to the scheduled day of the Publication of Research Result.
18.3 The other party shall evaluate the contents of the publication in order to determine if it contains any Confidential Information and/or Know-how to be kept confidential pursuant to Articles 15 and 17, or any protectable intellectual property subject matter.  Within fifteen (15) days after receiving the notice, the receiving party shall inform the publishing party in writing of the result of such evaluation and may request that such modifications as deemed necessary be made.
18.4 The obligations imposed on the parties hereto under Article 18.2 shall continue for one (1) year from the day following the date of completion or discontinuation of the Sponsored Research, provided, however, that the parties may, upon mutual consultation, extend or shorten such a period.
18.5 The ownership of any research materials acquired as a result of the Sponsored Research and methods to manage and dispose of the research materials shall be determined by discussion between TU and COMPANY, provided, however, that TU shall at least reserve a right to use and allocate the research materials for noncommercial purposes.

Article
19

(Utilization of Designated TLO)

19.1 TU may, at any time and without consent of COMPANY, request the Designated TLO to perform for TU any and all necessary official procedures concerning the application and maintenance procedures of any Intellectual Property set forth in Article 11.
19.2 TU may, at any time and by giving a prior written notice to COMPANY, assign to the Designated TLO the Intellectual Property of TU or its own share, or grant to the Designated TLO a license for the Intellectual Property of TU or based on its own share. 
19.3 In the case of Article 19.1 and 19.2 above, TU shall take necessary measures to ensure that the Designated TLO performs the confidentiality obligation or any other obligation set forth in this Agreement.

Article
20

(Cancellation of Agreement)

Either party may terminate this Agreement by giving a written notice to the other party, if 

(i) the other party has committed any improper or unjust act in connection with the performance of this Agreement, or

(ii) the other party has breached any provision of this Agreement,

unless such improper or unjust act or breach has been remedied within a reasonable period set in the written notice.

Article
21

(Damages)

Either party may make a claim for damages against the other party, if it incurs a loss or damage due to any act mentioned in Article 20 or due to any intentional act or gross negligence of the other party.

Article
22

(No Warranty)

22.1 COMPANY ACKNOWLEDGES AND AGREES THAT TU IS AN ACADEMIC RESEARCH INSTITUTION AND THAT THE SPONSORED RESEARCH IS OF AN EXPERIMENTAL NATURE.  AS A RESULT, ANY RESULTS OF THE SPONSORED RESEARCH AND ANY RESEARCH MATERIALS ARE PROVIDED AS IS AND WITH ALL FAULTS.  TU MAKES NO WARRANTIES, EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT LIMITATION, THE RESULTS OF THE SPONSORED RESEARCH, WHETHER ANY RESULTS WILL OBTAIN, ANY RESEARCH MATERIALS OR ANY INVENTION, PROCESS OR PRODUCT, WHETHER TANGIBLE OR INTANGIBLE, CONCEIVED, DISCOVERED, DEVELOPED OR REDUCED TO PRACTICE UNDER THIS AGREEMENT; OR THE OWNERSHIP, NONINFRINGEMENT, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE OF THE RESEARCH, ANY RESEARCH MATERIALS OR ANY SUCH INVENTION OR PRODUCT. 
22.2 TU SHALL NOT BE LIABLE FOR ANY DIRECT, CONSEQUENTIAL, OR OTHER DAMAGES SUFFERED BY COMPANY, ANY LICENSEE, OR ANY OTHERS INCLUDING, BUT NOT LIMITED TO, DAMAGES ARISING FROM LOSS OF DATA OR DELAY OR TERMINATION OF THE SPONSORED RESEARCH, OR FROM THE USE OF THE RESULTS OF THE SPONSORED RESEARCH, THE USE OF ANY RESEARCH MATERIALS OR ANY SUCH INVENTION OR PRODUCT.
Article
23

(Term of Agreement)

23.1 The term of this Agreement shall be the period of the Sponsored Research as set forth in Article 2.2 hereof.
23.2 The provisions of Article 3, Articles 6 through 19, and Articles 21 through 27 shall survive the termination or expiration of this Agreement for the period as set forth in each of these provisions or until all the respective subject matters therein cease to exist.

Article
24

(Non-use of Name)

Except as otherwise required by law, neither party shall, without the prior written consent of the other party, use the name of the other party or of any employee thereof, trademarks or logo of the other party in any advertising, press release or other form of publicity in connection with this Agreement.

Article
25

(Applicable Laws and Regulations)

Both parties comply with all applicable laws and regulations, including export controls laws and regulations, with respect to the execution of this Agreement and handling of the Research Results obtained therein.
Article
26

(Governing Law)

This Agreement shall be governed by and construed in accordance with the laws of Japan.

Article
27

(Jurisdiction)

The Tokyo District Court shall have exclusive jurisdiction over any dispute concerning this Agreement.

Article
28

(No waiver)

No failure or delay of either party to require the performance by the other party of any provision of this Agreement shall in any way adversely affect such provision after that.  No waiver by either party of a breach of any provision of this Agreement shall be taken to be a waiver by such party of any succeeding breach of such provision.

Article
29

(Severability)

Should any provision of this Agreement be held by a court of competent jurisdiction to be invalid, illegal or unenforceable, the validity of the remaining provisions shall not be affected unless the relative balance of the relative benefit from the agreement enjoyed by the parties is materially changed.

Article
30

(Notice)

All notices and other communications hereunder shall be in writing and effective upon receipt if sent by registered or certified mail, return receipt requested, postage prepaid, or by an internationally recognized courier service which provides proof of delivery or receipt, such as DHL and Federal Express, to the following addresses of the parties:





If to TU:
	

	

	





If to COMPANY:

	

	

	


Article
31

(Entire Agreement)

This Agreement constitutes the entire agreement between the parties pertaining to the subject matter contained in it and supersedes all prior and contemporaneous agreements, representations and understandings of the parties. No supplement, modification or amendment of this Agreement shall be binding unless executed in writing by both parties.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first above written.

Signed for and on behalf of
	TU:

	Tohoku University

	Signature:
	

	Name:
	(Name of Authorized Official)

	Title:

	(Title of Authorized Official)


Signed for and on behalf of

	COMPANY:
	

	Signature:
	

	Name:
	(Name of Authorized Official)

	Title:

	(Title of Authorized Official)


Exhibit A: Research Program
	1. Research Title
	

	2. Research Purpose
	

	3. Research Description
	

	4. Research Period
	FROM _________________ TO ___________________

	5. Research Location(s)
	

	6.
Sponsored Research

Staff Members 

(*NOTE 1)

(*NOTE 2)
	TU
	NAME
	TITLE / AFFILIATION

	
	
	(PI)
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	7. 

Research Expenses 
to be Paid by Company 

(incl. consumption tax)
	Direct Expenses
	YEN

	
	Indirect Expenses
(*NOTE 3)
	YEN

	
	TOTAL
	YEN

	8.

Provided Materials, etc.
	


NOTE 1:
Please specify the research staff members if they are agreed by the Principal Investigator. If not, the listing is not required at the time of application.

NOTE 2:
Indicate the name of Principal Investigator as (PI).

NOTE 3:
Indirect Expenses should be equal to 30% of Direct Expenses in principle and the amount can be rounded to the nearest thousand. If APPLICANT wishes to change the 30% rate, a prior consultation will be required.

1

